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Court of Appeals of the District of Columbia. 


No. 4293. 

Washington Railway and Electric Company, a Body Cor¬ 
porate, Plaintiff in Error, 

vs. 

District of Columbia. 

1 In the Police Court of the District of Columbia, April 

Term, 1924. 

No. 773,922. 

District of Columbia 
vs. 

Washington Railway and Electric Company, a Body Corporate; 

William F. Ham (President). 

Information for Violation of an Act of Congress—Act of 1905 

Be it remembered, That in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had in the above entitled cause, to wit: 

April 18, 1924. Information liled. 

September 25, 1924. Agreed statement of facts liled. 

Plea: Not guilty entered. 

Motion to dismiss filed and argued. 

December 19, 1924. Motion to dismiss overruled. 

Judgment guilty as to first count. 

December 19, 1924. A nolle prosequie entered as to second count. 

Sentence: To pay a fine of one hundred dol¬ 
lars, and in default of payment of said line, 
„ to be committed to the Washington Asy¬ 

lum and Jail for the term of twenty-five 

•lay*- . 

Motion in arrest of judgment filed and over- 
. • ruled. 

Exceptions noted to the rulings of the Court 
of matters of law and fact and notice given 
in open Court of the intention of the de¬ 
fendant to apply to the Court of Appeals for 
a Writ of Error. 

Appeal bond set at $100. 

Appeal bond in the sum of $100 cash given by 
the defendant. 
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December 


January 

% 


January 

February 

% 


20. 

1924. 

6. 

1925. 

81, 

1925. 

11. 

1925. 


Bill of exceptions submitted. 

Time for signing of Bill of Exceptions ex- 
• tended to January 6, 19*25. 

Bill of exceptions signed, sealed and tiled. 
Designation of record tiled. 

Assignment of errors filed. 

Writ of error received from Court of Appeals. 
Copy of tbe information, together with record 
and proceedings, transmitted to the Court of 
Appeals, together with writ of error. 


2 The District of Columbia, ss: 

In the Police Court of the District of Columbia. April Term, A. D.. 

1925. 

Francis II. Stephens, Esq., Corporation Counsel, by Frank W. 
Madigan, Assistant Corporation Counsel, who for the District of Co¬ 
lumbia prosecutes in this behalf in his proper person, comes here 
into Court, and causes the Court to be informed, and complains that 
Washington Railway and Electric Company, a body corporate, 
William F. Ham, President, late of the District of Columbia afore¬ 
said, on the — day of-, in the year A. D. nineteen hundred and 

twenty-two in the District of Columbia aforesaid, did then and there 
operate a certain street car to wit ; car number 426 and did fail to 
provide the same with a glass vestibule surrounding, as nearly as pos¬ 
sible, the place where the motorman operating car stands, so that 
said motorman shall be protected from inclement weather, contrary 
to and in violation of an Act of Congress of the District of Columbia, 
and constituting a law of said District. 


Second Count. 

Francis II. Stephens, Esq., Corporation Counsel, by Frank W. 
Madigan. Assistant Corporation Counsel, who for the District of Co¬ 
lumbia prosecutes in this behalf in his proper person, comes here into 
Court, and causes tbe Court to be further informed, and further 
complains that the aforesaid Washington Railway and Electric 
Company a body corporate William F. Ham President did then 
and there operate certain street cars numbered 286 to 299 both in¬ 
clusive, 842 to 898 both inclusive 426 to 449 both inclusive and did 
fail to provide the same with a glass vestibule surrounding, as nearly 
as possible, the place where the motorman operating said car stands, 
so that said motorman shall be protected from inclement weather 
said cars being operated daily between the First day of November 
nineteen hundred and twenty-three and the thirty-first day of March 
nineteen hundred and twenty-four contrary to and in violation of an 
Act of Congress, of the District of Columbia, and constituting a law 
of said District. 

* FRANCIS II. STEPHENS, 

Corporation Counsel, 

• By FRANK W. MADIGAN, 

Assistant Corporation Counsel. 
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Personally appeared Otto (\ Ilausehild this 18th day of April, 
A. I). 11)24, and made oath before me that the facts set forth in the 
foregoing information are true, and those stated upon information 
received he believes to be true. 

J. 8. ADDISON, 

Deputy Cleric Police Court of 

the District of Columbia. 


3 Exceptions taken to rulings of Court on matters of law and 

notice given by defendant in open court, at the time of said 
rulings, of his intention to apply to a Justice of the Court of Appeals 
of the District of Columbia for a writ of error. 


Recognizance in the sum of $100 cash. Entered into as writ of 
error to Court of Appeals 1). C. upon the Condition that in the event 
of the denial of the application for a writ of error, the defendant will, 
within five days next after the expiration of ten days, appear in 
Police Court and abide by and perform its judgment, and that in the 


event of the granting of such writ of error, the defendant will appear 
in the Court of Appeals of the District of Columbia and abide bv and 
perform its judgment in the premises.-, Surety. 


| Endorsed: | Col. 100. No. 773,922. Information. District of 
Columbia vs. W ashington Railway and Electric Company, a body 
corporate; William F. Ilam (President). Violation of an Act of 
Congress—Act of 1905. Violations of Police Regulations. Kelly. 
9/25/24, P. N. (i. Witnesses: Otto C. Ilausehild, Officer. Filed Apr. 
18, 1924. F. A. Sebring, Clerk Police Court, I). C. 


Agreed statement — facts filed. Motion to dismiss filed and 
argued. 

12/19.—Motion to dismiss overruled; judgment guilty as to 1st 
Count. 

12/19/24.—Motion in arrest of judgment and overruled. Excep¬ 
tions noted and notice given of applying to the Court of Appeals for 
a writ of error. Appeal bond set $100. 

12/19/24.—2d Count nolle pros. cnt. 

Dec. 20, 1924.—Bill of exceptions submitted. Time for signing 
bill of exceptions extended to Jan’y 0, 1925. 

Jan. G, 1925.—Rill of exceptions signed, sealed, and filed this 6th 
day of Jan’y, 1925. Assignment of errors filed. Designation of 
record filed. 


Jan. 31, 1925.—Writ of error ree d from Court of Appeals. 

Feb. 11th, 1925.—Copy of record and proceedings transmitted 
to the Court of Appeals, together with the writ of error. 
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In the Police Court of the District of Columbia. 
District of Columbia 


vs. 

Washington Railway A: Electric Company, a Body Corporate; 

William F. Ham, President. Defendant-. 

Agreed Statement of Facts. 

It is agreed hv and between the parties hereto, through their 
respective counsel of record, that the above case shall he tried by the 
Court upon the following agreed statement of facts, as if the said 
case had been tric'd before a jury, lawfully impaneled, and the said 
facts found by the jury. 

That the defendant, a corporation within the District of Columbia, 
on the P* 1st day of March in the year A. D. 1024, in the District of 
Columbia aforesaid, did then and there operate a certain street car 
with open-end glass vestibule to wit car No. 42b. 

That prior to March b, 100.*i. the defendant as well as other rail¬ 
way companies within the Tinted States, due to the science of street 
car construction, was operating a large number of street cars which 
had no glass vestibules in front of or on the side of the platform, 
for the purpose of protecting the operator from the elements. That 
immediately after March b. 100."> the defendant equipped all of its 
cars operated between November 1st and March blst of each and 
every year with open-end glass and wood vestibules. This car con¬ 
tained a wood and glass vestibule in front of the motorman. 
o leaving the space on each side of the platform for passengers 
to he received and discharged. Thereafter, from time to tine* 
the defendant purchased similarly equipped cars with glass and wood 
vestibules, which were then, and are now, known as open-end vesti¬ 
bule cars, and tin* car No. 42b above described is one of these cars. 
In the year of 100.*> the street car industry had not perfected a glass 
vestibule car but was exploiting what was then, and is now known, 
as the “Pay-as-you-entcr" car, which was a car with a platform sur¬ 
rounded in front and on one side by wood and glass vestibule, leav¬ 
ing the other side open for the exit and entrance of passengers (the 
science of door operation in electric car construction not having been 
sufficiently advanced to perfect a car of this design). 

That on March b, 190o, Congress passed an Act entitled “An Act 
for the relief of street-car motormen,” bb Stats., p. 1001. which is as 
follows: 

“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled. That every person 
or corporation operating street cars in the District of Columbia shall 
provide each of the same with a glass vestibule, surrounding, as 
nearly as possible, the place where the motorman operating said car 
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stands, so that said motorman shall be protected from inclement 
weather. 

See. 2. That every person or corporation who or which shall violate 
the provisions of this Act shall be guilty of a misdemeanor, and upon 
conviction shall be lined not less than one hundred nor more than 
five hundred dollars for each and every day any street car is operated 
not provided with the vestibule required by this Act; Provided, how¬ 
ever, That the requirements of this act shall not apply to cars oper¬ 
ated from the first day of April to the first day of November of each 
and every year. 

Sec. 3. That this Act shall take effect from and after the thirtieth 
day of November, Anno Domini nineteen hundred and five. 

Approved, March 3, 1903.” 


Immediately upon the passage of this Act the defendant at a large 
expense had all of its cars operated from November 1st to 
<> March 31st of each and every year, remodeled with glass vesti¬ 
bules surrounding the motorman, except the space on each 
side of the platform for passengers to be received and discharged, 
the car in question being one of the remodeled cars which prior to 
the Act of Congress, above set forth, had no front vestibule or any¬ 
thing on the side of the platform to protect the operator thereof from 
the elements. All cars purchased by the defendant from the passage 


of the aforesaid Act of Congress were likewise constructed, as was 


the remodeled car, until about the years of 1908 and 1909, at which 
time the ear industry perfected the car above referred to as the “Pav- 
as-you-enter" car, which platform was more completely enclosed, 
due to the development of the science of street car construction. All 
cars purchased bv the defendant since the development of the “Pay- 
as-you-enter” car were cars of this design, until the car industry 
developed a street car with the platform fully enclosed, and all cal’s 
purchased by the defendant since this development have been cars 
with completely enclosed platforms. 

That this remodeled car was considered by the Company from the 
passage of the aforesaid Act until 1908, to be a compliance with the 
Act of Congress passed March 3, 1905, and fully set forth above. 
l»v virtue and under the Act of Congress approved May 23, 1908, 
entitled “An Act authorizing certain extensions to be made on the 


lines of the Anaeostia & Potomac River Railroad Company, the 
Washington Railway iV: Electric Company, and the City & Suburban 
Railway of Washington, and the Capital Traction Company of the 
District of Columbia, and for other purposes,” the Interstate Com¬ 
merce Commission was given jurisdiction and supervision 
7 over the defendant. The jurisdiction of the Interstate Com¬ 
merce Commission over the defendant was abolished bv Act 


of Congress “Making appropriations to provide for expenses of the 
government of the District of Columbia for the fiscal year ending 
June 30, 1914, and for other purposes,” approved March 4, 1913, 
37 r. S. Stats, p. 974. Section 8 of this Act known as the “Public 
Utility Law”, creates a Public Utilities Commission. Paragraph 93 
of Section 8 provides as follows: 
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“Thai the said commission shall hereafter exercise all the powers 

and have all the authoritv now vested bv law in the Interstate Com- 

%/ • 

morce Commission by virtue and under the Act of Congress approved 
May twenty-third, nineteen hundred and eight, entitled “An Act 
authorizing certain extensions to he made of the lines of the Ana- 
cost ia and Potomac River Railroad Company, the Washington Rail¬ 
way and Electric Company, the City and Suburban Railway of 
Washington, and the Capital Traction Company, in the District of 
Columbia, and for other purposes," and said power and authority 
shall no longer he excercised by said Interstate Commerce Com¬ 
mission: Provided. That the orders, rules, and regulations made 
by the Interstate Commerce Commission shall continue to be in 
force until changed, repealed, altered, or amended by the commission 
created by this section, which said commission is hereby given power 
and jurisdiction to issue, and. at its pleasure, to revoke all permits, 
or licenses, to carry this section into effect, and its rides and regula¬ 
tions shall bo valid and binding on all public-service corporations 
and on all persons. 

Whenever the commission shall be of opinion, after hearing 
had upon its own motion or upon complaint, that repairs, improve¬ 
ments, or changes in any street railroad, gas plant, electric plant, 
telephone line, telegraph line, pipe line, water power plant, or the 
facilities of anv common carrier ought rcasonablv to he made, or that 
any addition of service or equipment ought reasonably to he made 
thereto, or that the vehicles or cars of any street railroad or common 
carrier arc unclean, insanitary, uncomfortable, inconvenient, or im¬ 
properly equipped, operated, or maintained, or are in need of paint. 

or unsightly in appearance, or that any addition ought rea- 
8 sonably to be made thereto, in order to promote the comfort 
or convenience of the public or employees, or in order to 
secure adequate service or facilities, the commission shall have power 
to make and serve an other directing that such repairs, improve¬ 
ments, changes, or additions to service or equipment he made within 
a reasonable time and in a manner to he specified therein, and every 
such public utility is hereby required and directed to obey every 
such order of the commission." 


* 

This Act creating the Public Utilities Commission gave the said 
Commission the fullest regulatory authority over the defendant. 
The defendant continued to operate the said remodeled ear No. 
4‘2<) from the time the Public Utilities Commission assumed jurisdic¬ 
tion over it, up to January 16, 1910. on which date the Commission 
wrote the defendant the following letter: 


“Washington Railway & Electric Company. 

14th and C Streets Northwest. 

Washington, D. C. 

Gentlemen : 

In view of the need for additional rolling stock on your lines to 
provide adequate service for the public, all for the public you are 
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requested to inform the Commission of the estimated cost of equipping 
a sufficient number of your open summer cars with vestibules for 
the protection of the motormen in a manner sufficient to comply with 
the provisions of the Act of Congress approved March 3, 1905, to¬ 
gether with a statement of the time in which the cars could be so 
equipped. 

If this plan is feasible, it is the intention to have such cars used 
during the winter months, only where there are not a sufficient 
number of closed cars, and to have them assigned to the shorten 
interior runs. 

Bv direction of the Commission: 

WALTER C. ALLEN, 

Executive Secretary .” 

The defendant on Febuary 4, 1919, wrote the following letter to 
the Pubilc Utilities Commission, in answer to its letter of the 16th 
ult.: 

“Public Utilities Commission, 

Washington, D. C. 

Gentlemen : 

Referring to your letter of the IGth ultimo, we enclose copy of 
letter dated February 3rd from Mr. J. H. Stephens, Supt. 
9 Railways, in regard to equipping open summer ears with 
vestibules. 

Respeetfullv, 

WM. F. HAM, 

President.” 

enclosing a letter dated February 3, 1919, to Mr. Wm. F. Ham, 
from Superintendent J. II. Stephens, as follows: 

Mr. W. F. Ham, 

President. 

Dear Sir: 

Replying to letter from the Public Utilities Commission, dated 
January 16th, 1919, #1871, concerning vestibuling of open cars, 
beg to advise as follows: 

The cars #1600 to #1649 are the type of open cars which are 
fully equipped with motors and trucks. In order to comply with 
the Commission’s request it would cost approximately $200.00 per 
car for vestibules which would present about the same appearance 
as those cars of tlie two hundred and three hundred type. In view 
of the quantity of work which we now have laid out we could equip 
about ten cars per month. 

Respectfully, 
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J. II. STEPHENS, 

Superintendent” 
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On February 13, 1919. the Public Utilities Commission issued the 
following order to the defendant: 

Washington Railway & Fleet l ie Company, 

14th and C Streets Northwest, 

Washington, I). C. 

Gentlemen : 

In reference to your communication of the 4th instant, regarding 
the equipping of open summer cars with vestibules, you are hereby 
directed to equip all such double truck cars with vestibules for the 
protection of the motormen in a manner sufficient to comply with 
the provisions of the Act of Congress approved March 3, 1905, the 
work to be completed on or before October 1. 1919. 

Rv direction of the Commission: 

WALTER C. ALLEN, 

Executive Secretary. 


In compliance with said order of the Public Utilities Commission, 
dated February 13, 1919. the defendant proceeded to rebuild 
10 its said open-end summer cars to comply with Commission's 
said order, which said cars reconstructed as above set forth, 
similar to the aforesaid remodeled car No. 4*20. were approved by the 
Public Utilities Commission, and were placed in operation by the 
defendant. 

On September 25, 1919, the Public Utilities Commission issued 
order No. 343, which is now in force and effect. Section 10 of the 
aforesaid order No. 343 provides as follows: 

(Section 10.) Equipment.— (a) All single-end motor cars shall 
he provided with one sand box and all double-end cars shall he pro¬ 
vided with two sand boxes. Sand Ikjxcs shall he kept well supplied 
with drv sand free from such foreign matter as will prevent its 
proper flow and shall be kept in working order at all times. 

( b) No car shall he ordered or purchased for service in the District 
of Columbia by a street railway company until its plans and specifi¬ 
cations have been approved by the Commission. 

(c) No material change in equipment, plan or arrangement shall 
he made on any street railway car until the plans and specifications 
for such change or alterations are submitted to and approved bv the 
Commission. 

(ft) All oars, equipment and track shall be kept in such con¬ 
dition of repair as is necessary to provide for the safety of the public 
and for good operation, and to reduce to a minimum the noise caused 
hv such operation. 


Section 11 of said order provides for wheel guards and pilots. 
Section 12 requires platforms on all cars to be guarded hv doors, 
gates or chains on the*side not in use for receiving and discharging 
passengers. 

Section 13 prescribes the kind and provides for brakes. 
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Section 14 for equipment for sanitation. 

Section 10, equipment for lighting and heating. 

That from the passage of the Act of Congress approved March 
3, 190”), up until the filing of the information herein the con- 
11 struction placed by the defendant Company, the Commission¬ 
ers of the District of Columbia, the Interstate Commerce Com¬ 
mission and the Public Utilities Commission upon the aforesaid Act, 
was to the effect that a car of the same design and construction as 
ear No. 426 complied with the provisions of the aforesaid Act of 
Congress approved March 3, 1905. 

On the date of December 23, 1921 Walter C. Allen. Executive 
Secretarv of the Public Utilities Commission wrote the defendant 
the following letter: 

“There is enclosed herewith copy of a communication from Repre¬ 
sentative Louis C. Cramton regarding the operation of cars with 
open platforms and suggesting that their use he discontinued. 

Before taking action in the matter, the Commission wishes your 
views on the advisability of completely enclosing the vestibules. 

An early reply is requested.” 

enclosing a letter from Louis C. Cramton of the House of Repre¬ 
sentatives, addressed to the Board of Public Utilities, dated December 
22, 1921 : 

“My attention was directed this morning to a matter that has 
been a constant surprise to me for several years, namely, the open 
vestibule cars that are still tolerated by the Washington Railway 
and Electric Company. In cold weather, and particularly in freezing 
weather, these cars with their open vestibules are relics of barbarism 
and ought not to be tolerated. I think the number still in use is 
not a large per cent of the total number of ears, but the men who 
are employed on them must suffer keenly in such weather as this 
to say nothing of stormy and colder weather later. 

Permit me to call the matter to the attention of vour Board with 
a view to the issuance of an order by you forbidding the use of these 
cars in the winter season. I would be verv glad to hear from vou 
with reference to this.” 


On December 31, 1921 the defendant replied to the Public Utilities 
Commission’s letter of December 23, 1921 as follows: 

“We wish to acknowledge your letter of the 23rd instant, en¬ 
closing copy of communication from lion. Louis C. Cramton re¬ 
garding the operation of ears with open platforms. 

Our present daily schedule calls for the maximum opera- 
12 tion of 337 ears. Of this number approximately 150 are of 
the enclosed type, 107 of the stuni-enclosed type, and (SO of 
the closed-body open-platform type. 

During the nonrush hours all ears except two, which are operated 
on the Le Droit Park Line, are of the enclosed or semi-enclosed 
type. You will, therefore, note that the open end cars are used only 
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during the morning and evening rush periods which constitute but 
a very small portion of the total hours in which cars are operated. 
We do not feel, therefore, that men assigned to these cars for the very 
short rush periods are subjected to undue hardships. 

We own and have equipped for operation 41*2 closed body cars, of 
which 104 are of the open platform type and to equip these ears 
with folding doors and remove the bulkheads and make such minor 
changes as would he necessary would require an expenditure of 
$09,349.00. To enclose diagonal ends of the cars of the semi- 


enclosed type and make such other changes as this would entail 
would involve an expenditure of $118,600.00, making a total ex¬ 
penditure to vestibule all of our cars of $187,849. 

In view of the small use to which our open end cars are put and 
the large expense involved, we do not feel we should be required to 
enclose our platforms. 

We might say, however, that we have already filed with the Com¬ 
mission a plan for the conversion into a one-man two-man car of car 
No. 50, which was formerly of the semi-enclosed type. If this plan 
is approved by the Commission and the car works satisfactorily in 
actual service, as we confidently expect it will, it is our purpose to go 
forward with other cars of the same type. We also have in mind 
the conversion of some of our larger cars of the open end type into 


Pav-Within type with better seating arrangements j 
provements.” 


Old ntli 


On January 30, 1922 the defendant received a letter signed by 
Walter C. Allen, Executive Secretarv of the Public Utilities Com- 
mission, addressed to it as follows: 


“There is enclosed herewith a copy of a letter from Honorable 
Louis C. Cramton, regarding the Act of Congress approved March 
3, 1905, entitled “An Act for the relief of street car motormen”. 


which required the installation of glass vestibules on the platforms 
of street cars. 


It is requested that you inform the Commission of the changes 
you made in your cars in compliance with the provisions of this 
act and the number of cars so changed.*’ 


which enclosed the following letter from lion. Louis C. Cramton 
addressed to Col. C. Keller, Chairman of the Public Utilities Com¬ 
mission, which is as follows: 


“On mv return from Michigan I find vour letter of January 3 
concerning open platforms on street railway cars. I note the tcims 
of the Act of 1905 set forth by you which especially forbids the use 


of the cars to which I objected. 


It makes such offense a mis- 


13 deameanor and provides a punishment. I am surprised to 
note from your letter that the Washington Railway and 
Electric Company has a number of cars in operation of a type 
especially forbidden by the statute, that this failure to conform to a 


law passed sixteen years ago is with the express acquiescence of vour 
Commission. Do I understand that it is the theory of the Public 
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Utilities Commission that its authority is superior to that of Con¬ 
gress? If not, it would seem that no option rests with the company 
except to obey the law. 1 am sure that if Mr. Ham or any other 
officer of the company would take out one of these cars himself in 
such weather as we are having at this season, his point of view would 
materially change. 

I shall be glad to be advised whether it is the purpose of your 
Commission to see that this statute is enforced, or whether vou will 
continue to hold that express Act of Congress is subject to review 
and suspension by your Commission. It seems to me that sixteen 
years is amply sufficient leeway to have given this company. It is 
now time that they obev the law.*’ 

to which letter of the Commission dated January 30, 19*22, the de¬ 
fendant replied on February 15, 1922 as followed: 

“We duly received your letter of the 30th ultimo, in which was 
enclosed copy of letter from Honorable Louis C. Cramton regard¬ 
ing the Act of Congress approved March 3, 1905, entitled “An Act 
for the relief of street ear rnotormen,” which required the installation 
of glass vestibules on the plat forms of street ears. 

In compliance with your request, we wish to inform the Com¬ 
mission that promptly after the passage of the above act we equipped 
all of our cars which were not at that time so equipped with glass 
vestibules. There were one hundred and ninetv-two of these ears, 
listed as follows: 

29 #1— 29 1(>' closed single truck ears, 

70 100—109 18' do. 

22 200—221 20' do. 

4 296—299 21' do. 

4 300—303 25' closed double truck ears. 

20 400—419 28' do. 

5 420—424 Converted into 28' closed cars from open cars #1495- 

1499. 

7 500—500 28'—33" closed ears. 

10 507—510 Converted into 30' closed cars from open ears #1504- 

1509. Later renumbered 501-509. 

17 01—017 Snow sweepers. 

3 47—049 Snow plows. 

1 Parlor car “Columbia”. 

Thereafter, from time to time, over a period of several years we 
purchased new cars similarly equipped with glass vestibules. 

We have never received any intimation, until now through the 
charges bv Congressman Cramton, that we have failed to obey the 
law. On the contrary, what we have done has apparently met with 
the approval—first of the Interstate Commerce Commission, 
14 whose jurisdiction over our operation extended from May 3, 
1908, to March 4, 1913, and second, of the Public Utilities 
Commission, which has exercised similar jurisdiction from March 
4, 1913, to date. ' 
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In addition to the one hundred and ninety-two ears first referred 
to as being equipped with front glass vestibules shortly after the 
passage of the Act of March 3. 190.'), we equipped fifty fourteen- 
bench open cars with vestibules in accordance with authority from 
the Public Utilities Commission under date of February 13, 1919. 

It is possible that Congressman Cramton received an erroneous 
impression from our letter to you dated December 31. 1921, in 
which we stated that we had one hundred and seven cars of the semi- 
enclosed type and eighty of the closed body open-platform type. All 
of said cars are equipped with front vestibules and have always been 
deemed to be in compliance with the law.” 


and on February 25. 1924, the defendant wrote the following letter 
to the Public Utilities Commission: 


“In view of certain criticism directed at this company because 
of its alleged failure* to comply with the law in operating vestibule 
cars, we are submitting herewith certain information, particularly 
for the reason that the data as to mileage of separate types of cars 
has recently been compiled and throws additional light upon the 
extent to which various types of cars are used. 

The number of cars with vestibules having open platforms were 
as follows: 


On December 31. 1922. 194 

On December 31. 1923. 74 


The number of cars having vestibules with partially enclosed 
platforms: (Pave Type) 


On December 31. 1922. 79 

On Decernl»er 31. 1923.f>9 

t 

The number of cars with vestibules with fully enclosed platforms: 

On December 31. 1922. 239 

On December 31. 1923. 299 


The mileage made bv the above cars during the two 
1923 is as follows: 

■ 19*2*2 

By ears having vestibules with open platforms 1,102,494 
By cars having vestibules with partially en¬ 


closed platforms (Page type). 2,417,014 

By ears having vestibules with fully enclosed 

platforms .•. 7,996,109 


years 1922- 
19*2:5 

7)29,184 

1,231,377 

9,845,948 


15 From the above it will appear that this company now 

operates 74 cars with vestibules having open platforms, or 
about \~ r / t of the total number of ears. Cars of this type operated 
a mileage of 529.184 miles during the year 1923. equal to about 
\ x r 2 c /( of the total mileage. This, we think, clearly demonstrates 
that the cars are used to a very inconsiderable extent and with few 
exceptions only during the rush periods.’’ 
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and on March 18, 15)24 the Public Utilities Commission addressed 
the following letter to the defendant: 

“Your communication of February 23th, furnishing certain in¬ 
formation regarding the number of cars of your company with ves¬ 
tibules having open platforms and partially closed platforms, has 
been received. The progress made in elminating the use of such 
cars is noted. There is urgent demand that the use of these cars 
be entirely eliminated except for the months prescribed in the law 
before next winter. Kindly furnish us your plans in this regard 
as soon as practicable.” 

The pleadings in the above case are made a part of this stipulation 
and all records of the Interstate Commerce Commission and the 
Public Utilities Commission, and correspondence, any order, 
stipulation or law referred to therein and appertaining to the case, 
is made a part hereof and may be used by either party as having 
been properly proven, with the exception of letters between the 
Public Utilities Commission and said Louis C. Cramton, and not 
contained herein, bearing on the subject of the enforcement of the 
Act of Congress approved March 3, 1003, as aforesaid. The defend¬ 
ant claims the right to have the above said letters made a part 
hereof and offered in evidence in this case and the District of 
Columbia denies this claim on the ground that this defendant is not 
entitled to see and have made a part hereof letters from the public 
Utilities Commission to the said Louis C. Cramton, bearing on the* 
subject of the enforcement of the aforesaid Act of Congress approved 
March 3, 1003, and now in issue. It is agreed by the parties hereto 
that this matter may he called to the attention of the Court, and 
that the Court’s ruling upon the same will be accepted by the 
1<> parties hereto, and if the court holds that the defendant is 
entitled to have the said letters offered in evidence and made 
a part of this stipulation, the District of Columbia agrees to forth¬ 
with produce and offer the same as evidence in this case. 

FRANCIS II. STEPHENS, 
FRANK W. MADIGAN, 

Attorneys for District of Columbia. 

II. W. KELLY, 

Attorney for the Defendant. 


17 [ Endorsed : | In the Police Court of the District of Colum¬ 

bia. District of Columbia, vs. Washington Railway & Electric 
Company, a body corporate, William F. Ham, President, Defendant. 
Agreed Statement of Facts. 
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18 Iii the Police Court of the District of Columbia. 

District of Columbia 


i vs. 

Washington Railway Electric Company, a Body Corporate; 

William F. Ham, President, Defendant-. 

% 

Xow comes the attornev for the defendant in the above entitled 

%> 

cause and moves the Court to dismiss the complaint filed herein be¬ 
cause the evidence dots not show that the alleged violation has oc¬ 
curred. 

(Signed) II. W. KELLY. 

Attorney for Defendant-. 


lit 


In the Police Court of the District of Columbia. 


District of Columbia 
vs. 

Washington Railway A: Electric Company, a Body Corporate; 
William F. IIam, President, Defendant-. 

Xow comes the attorney for the defendant in the above entitled 
cause and moves the Court to dismiss the complaint filed herein as 
a matter — law on the ground the said law has been repealed. 
(Signed) II. W. KELLY, 

Attorney for Defendant-. 

‘20 In the Police Court of the District of Columbia. 


District of Columbia 


vs. 

Washington Railway & Electric Company, a Body Corporate; 
William F. Ham, President. Defendant-. 

.l/o tion in .1 rrest of .1 ndgment. 

Xow comes the defendant in the above entitled cause and moves 
the Court to arrest the judgment, for the following reasons; 

1. The information filed herein fails to charge the violation of any 
specific Act of Congress in existence at the time of the filing thereof. 

2. The said information fails to charge the violation of any specific 
Act of Congress definite and certain in its terms and capable of en¬ 
forcement. 

3. Upon the whole record, it does not appear that this defendant 
has violated anv Act of Congress, as charged. 

W. H. KELLY, 
Attorney for Defendant-. 
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21 In the Police Court of the District of Columbia. 

No. 733,922. 

District of Columbia 
vs. 

Washington Railway & Electric Company, a Body Corporate; 

William F. IIam, President, Defendant-. 

Bill of Exceptions. 

I»e it remembered that tlie above entitled cause came on for trial 
in the Police Court of the District of Columbia before Judge John 
P. McMahon, on the 25th day of September, 1924, upon informa¬ 
tion issued the 1 <St 1 1 day of April, 1924, charging the defendant with 
operating a certain street car, to wit. car No. 426, and failing to pro¬ 
vide the same with a glass vestibule surrounding, as nearly as pos¬ 
sible, the place where the motorman operating the street car stands, 
so that the said motorman shall he protected from inclement weather 
in violation of an Act of Congress constituting the law of the said 
District of Columbia. The defendant entered a plea of not guilty. 

The case was submitted to the Court upon an Agreed Statement 
of Facts, which is as follows: 

‘‘It is agreed by and between the parties hereto, through their re¬ 
spective counsel of record, that the above case shall be tried by the 
Court, upon the following agreed statement of facts, as if the said 
case had been tried before a jury, lawfully impaneled, and the said 
facts found by the jury. 

That the defendant, a corporation within the District of 

22 Columbia, on the 31st day of March in the year A. D. 1924, 
in the District of Columbia aforesaid, did then and there 

operate a certain street car with open-end glass vestibule to wit car 
No. 426. 

That prior to March 3, 1905, the defendant as well as other rail¬ 
way companies within the United States, due to the science of street 
car construction, was operating a large number of street cars which 
had no glass vestibules in front of or on the side of the platform, for 
the purpose of protecting the operator from the elements. That 
immediately after March 3, 1905. the defendant equipped all of its 
cars operated between November 1st and March 31st of each and 
every year with open-end glass and wood vestibules. This car con¬ 
tained a wood and glass vestibule in front of the motorman, leaving 
the space on each side of tlie platform for passengers to be received 
and discharged. Thereafter, from time to time the defendant pur¬ 
chased similarly equipped cars with glass and wood vestibules, which 
were then, and are now, known as open-end vestibules cars, and the 
car No. 426 above described is one of these cars. In the year of 
1905 the street car industry had not perfected a glass vestibule car 
but was exploiting what was then, and is now known, as the “Pay-as- 
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vou-enter” car, which was a car with a platform surrounded in 
front and on one side by wood and glass vestibule, leaving the other 
side open for the exist and entrance of passengers, the science of 
door operation in electric car construction not having lieen sufficiently 
advanced to perfect a car of this design. 

That on March •>. 1905, Congress passed an Act entitled “An Act 
for the relief of street-car motormen.’* 33 Stats., p. 1001, which is 
as follows: 

“Me it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That every 
23 person or corporation operating street cars in the District of 
Columbia shall p'rovide each of the same with a glass vestibule, 
surrounding as nearly as possible, the place where the motorman 
operating said car stands, so that said motorman shall be protected 
from inclement weather. 

Sec. 2. That every person or corporation who or which shall 

violate the provisions of this Act shall he guilty of a misdemeanor. 

and upon conviction shall Ik* lined not loss than one hundred nor 

more than five hundred dollars for each and evorv dav anv street 

• • * 

car is operated not provided with the vestibule required bv this Act: 
Provided, however. That the requirements of this Act shall not apply 
to cars operated from tin* first day of April to the fii*st day of Novem¬ 
ber of each and every year. 

Sec. 8. That this Act shall take* effect from and after the thirtieth 
day of November, anno Domini nineteen hundred and five. 

Approved, March 3. 1905. 


Immediately upon the passage of this Act the defendant at a large 
expense had all of its cars operated from November 1st to March -> 1 st 
of each and even* vear. remodeled with glass vestibules surrounding 
the motorman, except the spac/ on each side of the platform for 
passengers to be received and discharged, the car in question being 
one of the remodeled cars which prior to the Act of Congress, above 
set forth, had no front vestibule or anything on the side of the plat¬ 
form to protect the operator thereof from the elements. All cars 
purchased by the defendant from the passage of the aforesaid Act 
of Congress were likewise constructed, as was the remodeled car. 
until about the years of 1908 and 1909, at which time the car in¬ 
dustry perfected the car above referred to as the “Pay-as-vou-enter" 
car, which platform was more completely enclosed, due to the de¬ 
velopment of the science of street car construction. All cars pur¬ 
chased by the defendant since the development of the “Pay-as-vou- 
enter*’ car were cars of this design, until the car industry developed 
a street car with the platform fully enclosed, and all cars purchased 
by the defendant since this development have been cars with com¬ 
pletely enclosed platforms. 

24 That this remodeled car was considered by the Company 

from the passage of the aforesaid Act until 1908, to be a 
compliance with the Act of Congress passed March 3, 1905, and 
fullv set forth above. Bv virtue and under the Act of Congress 
approved May 23, 1908, entitled “An Act authorizing certain exten- 
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sions to he made on the lines of the Anaeostia & Potomac River Rail¬ 


road Company, the Washington Railway & Electric Company, and 
the City tfc Suburban Railway of Washington, and the Capital Trac¬ 
tion Company of the District of Columbia, and for other purposes/’ 
the Interstate Commerce Commission was given jurisdiction and 
supervision over the defendant. The jurisdiction of the Interstate 
Commerce Commission over the defendant was abolished by Act of 
Congress “Making Appropriations to provide for expenses of the 
government of the District of Columbia for the fiscal year ending 
June 30, 1014, and for other purposes,” approved March 4, 1913, 37 
V. S. Stats, p. 974. Section S of this Act known as the “Public 


Ctility Law,” creates a Public Utilities Commission. Paragraph 90 


of Section 8 provides as follows: 


“That the said commission shall hereafter exercise all the powers 
and have all the authority now vested bv law in the Interstate Com- 
merce Commission by virtue and under the Act of Congress ap¬ 
proved May twenty-third, nineteen hundred and eight, entitled ‘An 
Act authorizing certain extensions to be made of the lines of the 


Anaeostia and Potomac River Railroad Company, the Washington 
Railway and Electric Company, the City and Suburban Railway of 
Washington, and the Capital Traction Company, in the District of 
Columbia, and for other purposes.’ and said power and authority 
shall no longer be exercised bv said Interstate Commerce Commis¬ 


sion: Provided, That the orders, rules and regulations made by the 
Interstate Commerce Commission shall continue to be in force until 


changed, repealed, altered, or amended by the commission created by 
this section, which said commission is hereby given power and juris¬ 
diction to issue, and. at its pleasure, to revoke all permits, or licenses, 
to carry this section into effect, and its rules and regulations shall be 
valid and binding on all public-service corporations and on all 


persons. 

Whenever the commission shall be of opinion, after hearing 
25 had upon its own motion or upon complaint, that repairs, im¬ 
provements, or changes in any street railroad, gas plant, 
electric plant, telephone line, telegraph line, pipe line, water power 
plant, or the facilities of any common carrier ought reasonably to be 
made, or that any addition of service or equipment ought reasonably 
to be made thereto, or that the vehicles or cars of any street railroad 
or common carrier are unclean, insanitary, uncomfortable, inconve¬ 
nient, or improperly equipped, operated, or maintained, or are in 
need of paint, or unsightly in appearance, or that any addition ought 
reasonably to be made thereto, in order to promote the comfort or 
convenience of the public or employees, or in order to secure adequate 
service or facilities, the commission shall have power to make and 
serve an order directing that such repairs, improvements, changes, 
or additions to service or equipment lx* made within a reasonable 
time and in a manner to be specified therein, and every such public 
utility is hereby required and directed to obey every such order of the 
commission." 
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This Act creating the Public Utilities Commission gave the said 
Commission the fullest regulatory authority over the defendant. 
The defendant continued to operate the said remodeled ear No. 4‘2(*» 
from the time the Public Utilities Commission assumed jurisdiction 
over it. up to January lb, 11)19, on which date the Commission wrote 
the defendant the following letter: 

“Washington Railway & Electric Company. 

14th and C Streets Northwest, 

Washington, I). C. 

Gentlemen : 

In view of the need for additional railing stock on your lines to 
provide adequate service for the public, you are requested to inform 
the Commission of the estimated cost of equipping a sutlicient num¬ 
ber of your open summer cars with vestibules for the protection of 
the motorman in a manner sufficient to comply with the provisions 
of the Act of Congress approved March 3, 190.~>, together with a state¬ 
ment of the time in which the cal's could he so equipped. 

If this plan is feasible, it is the intention to have such cars used 
during the winter months, onlv where there are not a sufficient 
number of closed cars, and to have them assigned to the shorter 
interior runs. 

Bv direction of the Commission: 

WALTER C. ALLEN, 

Executive Secretarif.'' 

The defendant on February 4. 1919, wrote the following 
*26 letter to the Public Utilities Commission, in answer to its let¬ 
ter of the 16th ult.: 


“Public Utilities Commission. 

Washington, D. C. 

Gentlemen : 

Referring to vour letter of the 16th ultimo, we enclose copy of 
letter dated February 3rd from Mr. J. IT. Stephens, Supt. Railways, 
in regard to equipping open summer cars with vestibules. 

Respectful lv, 

WM. F. HAM, 

President.'' 


enclosing a letter dated February 3, 1919, to Mr. Wm. F. Ham, 
from Superintendent J. II. Stephens, as follows: 

Mr. W. F. Ham. 

President. 

Dear Sir: 

Replying to letter from the Public Utilities Commission, dated 
January 16th, 1919, #1871. concerning vestibuling of open cars, 
beg to advise as follows: 
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The ears #1000 to #1040 are the type of epen ears which are 
fully equipped with motors and trucks. In order to comply with the 
Commission's request it would cost approximately $200.00 per car 
for vestibuling which would present about the same appearance as 
those cars of the two hundred and three hundred type. In view of 
the quantity of work which we now have laid out we could equip 
about ten cars per month. 

Ilespect full v, 

.1. II. STEPHENS, 

Superin tendent. 

On February 13, 1019, the Public Utilities Commission issued the 
following order to the defendant: 

Washington Railway & Electric Company, 

14th and C Streets Northwest, 

Washington, D. C. 

Gentlemen : 

In reference to your Communication of the 4th instant, regarding 
tin* equipping of open summer cars with vestibules, you are hereby 
directed to equip all such double truck cars with vestibules for the 
protection of the motormen in a manner sufficient to comply with 
the provisions of the Act of Congress approved March 3, 
27 1005, the work to he completed on or before October 1, 1019. 

By direction of the Commission: 

WALTER C. ALLEN, 

Executive Secretary. 


In compliance with said order of the Public Utilities Commission, 
dated February 13, 1010, the defendant proceeded to rebuild its said 
open-end summer cars to comply with Commission’s said order, 


which said cars reconstructed 


as above set forth, similar to the afore¬ 


said remodeled car No. 426, were approved by the Public Utilities 
commission, and were placed in operation by the defendant. 

On September 25, 1010, the Public Utilities Commission issued 
order No. 343, which is now in force and effect. Section 10 of the 
aforesaid order No. 343 provides as follows: 


(Section 10.) Equipment.— (a) All single-end motor cars shall 
he provided with one sand box and all double-end cars shall be pro¬ 
vided with two sand boxes. Sand boxes shall be kept well supplied 
with dry sand free from such foreign matter as will prevent its 
proper How and shall be kept in working order at all times. 

(b) No car shall be ordered or purchased for service in the Dis¬ 
trict of Columbia by a street railway company until its plans and 
specifications have been approved by the Commission. 

( r ) No material change in equipment, plan or arrangement shall 
he made on any street railway car until the plans and specifications 
for such change or alterations are submitted to and approved by the 
Commission. 
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(d) All cars. equipment and track shall he kept in such condi¬ 
tion of repair as is necessary to provide for the safety of the public 
and for good operation, and to reduce to a minimum the noise caused 
by such operation. 

Section 11 of said order provides for wheel guards and pilots. 

Section 1*2 requires platforms on all cars to Ik* guarded by doors, 
gates or chains on the side not in use for receiving and dis- 
*2<S charging passengers. 

Section Id prescribes the kind and provides for brakes. 

Section 14 for equipment for sanitation. 

Section lb, equipment for lighting and hearing. 

That from the passage of the Act of Congress approved March b. 
190A, up until the filing of the information herein the construction 
placed hv the defendant Company, the Commissioners of tlie Dis¬ 
trict of Columbia, the Interstate Commerce Commission and the 
Public Utilities Commission upon the aforesaid Act, was to the effect 
that a car of tlie same design and construction as car No. 42b com¬ 
plied with the provisions of the aforesaid Act of Congress approved 
March b. 190A. 

On the date of December 2d, 10*21 Walter C. Allen, Executive Sec¬ 
retary of the Public Utilities Commission wrote the defendant the 
following letter: 


“There is enclosed herewith copy of a communication from 
Representative Louis C. Cramton regarding the operating of cars 
with open platforms and suggesting that their use he discontinued. 

Before taking action in the matter, the Commission wishes your 
views on the advisability of completely enclosing the vestibules. 

An early reply is requested. v 

enclosing a letter from Louis C. Cramton of the House of Repre¬ 
sentatives. addressed to the Board of Public Utilities, dated Decem¬ 
ber 22, 1921 : 

“Mv attention was directed this morning to a matter that has 
been a constant surprise to me for sen oral years, namely, the open 
vestibule ears that are still tolerated by the Washington Railway and 
Electric Company. In cold weather, and particularly in freezing 
weather, these cars with their open vestibules are relics of barbarism 
and ought not to he tolerated. 1 think the number still in use is not 
a large per cent of tin* total number of ears, hut the men who are 
employed on them must suffer keenly in such weather as this to say 
nothing of storniv and colder weather later. 

Permit me to call the matter to the attention of your Board with 

a view to the issuance of an order by you forbidding the 

29 use of these cars in tin* winter season. 1 would be very glad 

to hear from vou with reference to this.” 

% 

On December bl. 1921 the defendant replied to the Public Utilities 
Commission's letter of December 2d. 1921 as follows: 
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“We wish to acknowledge your letter of the 23rd instant, enclos¬ 
ing copy of communication from Hon. Louis C. Cramton regarding 
the operation of cars with open platforms. 

Our present daily schedule calls for the maximum operation of 
337 cars. Of this number approximately 150 are of the enclosed 
type, 107 of the semi-enclosed type, and 80 of the closed-body open- 
platform type. 

During the nonrush hours all oars except two, which are operated 
on the Le Droit Park Line, are of the enclosed or semi-enclosed type. 
You will, therefore, note that the open end ears are used only during 
the morning and evening rush periods which constitute but a very 
small portion of the total house in which cars are operated. We do 
not feel, therefore, that men assigned to these cars for the very short 
rush periods are subjected to undue hardships. 

We own and have equipped for operation 412 closed body cars, of 
which 104 are of the open platform type and to equip these cal’s 
with folding doors and remove the bulkheads and make such minor 
changes as would be necessary would require an expendit-re of $G9,- 
349.00. To enclose diagonal ends of the cars of the semi-enclosed 
type and make such other changes as this would entail would in¬ 
volve an expenditure of $118,000.00, making a total expenditure to 
vestibule all of our cars of $187,849. 

In view of the small use to which our open end cars are put and 
the large expense involved, we do not feel we should be required to 
enclose our platforms. 

We might say, however, that we have already filed with the Com¬ 
mission a plan for the conversion into a one-man two-man car of 
car No. 50, which was formerly of the semi-enclosed type. If this 
plan is approved by the Commission and the car works satisfactorily 
in actual service, as we confidently expect it will, it is our purpose to 
go forward with other cars of the same type. We also have in mind 
the conversion of some of our larger cal’s of the open end type into 
Pay-Within type with better seating arrangements and other im¬ 
provements/’ 


On January 30, 1922 the defendant 
Walter C. Allen, Executive Secretary < 
mission, addressed to it as follows: 


received a letter signed by 
>f the Public Utilities Com- 


“There is enclosed herewith a copy of a letter from Honorable 
Louis C. Cramton, regarding the Act of Congress approved March 
3, 1905, entitled “An Act for the relief of street car motormen”, 
which required the installation of glass vestibules on the 
30 platforms of street cars. 

It is requested that you inform the Commission of the 
changes vou made in your cars in compliance with the provisions 
of this act and the number of cars so changed. 


which enclosed the following letter from Hon. Louis C. Cramton 
addressed to Mr. C. Keller, Chairman of the Public Utilities Com¬ 
mission. which is as follows: 
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(tl) All cars, equipment and track sliall Ik* kept in such condi¬ 
tion of repair as is necessary to provide for the safety of the public 
and for good operation, and to reduce to a minimum the noise caused 
by such operation. 

Section 11 of said order provides for wheel guards and pilots. 
Section 12 requires platforms on all cars to he guarded by doors, 
gates or chains on the side not in use for receiving and dis- 

28 charging passengers. 

Section Id prescribes the kind and provides for brakes. 
Section 14 for equipment for sanitation. 

Section lb, equipment for lighting and hearing. 

That from the passage of the Act of Congress approved March 8, 
190'). up until the tiling of the information herein the construction 
placed by the defendant Company, the Commissioners of tlie Dis¬ 
trict of Columbia, the Interstate Commerce Commission and the 
Public l tilities Commission upon the aforesaid Act, was to the effect 
that a car of tlx* same, design and construction as car No. 420 com¬ 
plied with the provisions of the aforesaid Act of Congress approved 
March 8, 1905. 

On the date of December 28. 1921 Walter C. Allen. Kxecutive Sec¬ 
retary of the Public Ctilities Commission wrote the defendant the 
following letter: 

“There is enclosed herewith copy of a communication from 
Representative Louis ('. Cramton regarding the operating of* cars 
with open platforms and suggesting that their use be discontinued. 

Before taking action in the matter, the Commission wishes your 
views on the advisability of completely enclosing the vestibules. 

An early reply is requested.” 

enclosing a letter from Louis C. Cramton of the House of Repre¬ 
sentatives, addressed to the Board of Public Ctilities, dated Decem¬ 
ber 22. 1921: 

“My attention was directed this morning to a matter that has 
been a constant surprise to me for serveral years, namely, the open 

vestibule cars that are still tolerated bv tbe Washington Railwav and 

• * • 

Klectric Company. In cold weather, and particularly in freezing 
weather, these cars with their open vestibules are relics of barbarism 
and ought not to be tolerated. I think the number still in use is not 
a large per cent of the total number of cars, but the men who are 
employed on them must suffer keenly in such weather as this to say 
nothing of stormy and colder weather later. 

Permit me to call the matter to the attention of your Board with 
a view to the issuance of an order by you forbidding the 

29 use of these cars in the winter season. I would be very glad 
to hear from you with reference to this. 

On December 81. 1921 the defendant replied to the Public Ctilities 
Commission's letter of December 28. 1921 as follows: 
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“We wish to acknowledge your letter of the 23rd instant, enclos¬ 
ing copy of communication from Hon. Louis C. Crnmton regarding 
the operation of cars with open platforms. 

Our present daily schedule calls for the maximum operation of 
337 cars. Of this number approximately 150 are of the enclosed 
type, 107 of the semi-enclosed type, and 80 of the closed-body open- 
platform type. 

During the nonrush hours all cars except two. which are operated 
on the Le Droit Park Line, are of the enclosed or semi-enclosed type. 
You will, therefore, note that the open end cal’s are used only during 
the morning and evening rush periods which constitute but a very 
small portion of the total hou.se in which cars are operated. We do 
not feel, therefore, that men assigned to these cars for the very short 
rush periods are subjected to undue hardships. 

We own and have equipped for operation 412 closed body cars, of 
which 104 are of the open platform type and to equip these ears 
with folding doors and remove the bulkheads and make such minor 
changes as would be necessary would require an expendit-re of $G9,- 
349.00. To enclose diagonal ends of the cars of the semi-enclosed 
type and make such other changes as this would entail would in¬ 
volve an expenditure of $118,000.00, making a total expenditure to 
vestibule all of our cars of $187,840. 

In view of the small use to which our open end cars are put and 
the large expense involved, we do not feel we should be required to 
enclose our platforms. 

We might say, however, that we have already tiled with the Com¬ 
mission a plan for the conversion into a one-man two-man car of 
car No. 50, which was formerly of the semi-enclosed type. If this 
plan is approved bv the Commission and the car works satisfactorily 
in actual service, as we confidently expect it will, it is our purpose to 
go forward with other cars of the same type. We also have in mind 
the conversion of some of our larger cal’s of the open end type into 
Pay-Within type with better seating arrangements and other im¬ 
provements. ” 


On January 30, 1922 the defendant 
Walter C. Allen, Executive Seeretarv < 
mission, addressed to it as follows: 


received a letter signed by 
>f the Public Utilities Com- 


“There is enclosed herewith a copy of a letter from Honorable 
Louis C. Cramton, regarding the Act of Congress approved March 
3. 1905, entitled “An Act for the relief of street car motormen”, 
which required the installation of glass vestibules on the 
30 platforms of street cars. 

It is requested that you inform the Commission of the 
changes vou made in vour cars in compliance with the provisions 
of this act and the number of cars so changed." 


which enclosed the following letter from Hon. Louis C. Cramton 
addressed to Mr. C. Keller, Chairman of the Public Utilities Com¬ 
mission. which is as follows: 


o? 
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“On mv return from Michigan I find vour letter of .Tanuarv 3 
concerning oj>en platforms on street railway ears. I note the terms 
of the Aet of 1905 set forth by you which especially forbids the use 
of the cars to which 1 objected. It makes such offense a misde¬ 
meanor and provides a munishment. I am surprised to note from 
your letter that the Washington Railway and Electric Company 
has a number of ears in operation of a type especially forbidden by 
the statute, that this failure to conform to a law passed sixteen years 
ago is with the express acquiescence of your Commission. Do 1 
understand that it is the theory of the Public Utilities Commission 
that its authority is superior to that of Congress? If not. it would 
seem that no option rests with the company except to obey the law. 
I am sure that if Mr. Ham or any other officer of the company would 
take out one of these ears himself in such weather as we are having 
at this season, his point of view would materially change. 

I shall be glad to lx* advised whether it is the purpose of your 
Commission to see that this statute is enforced, or whether vou will 
continue to hold that express Aet of Congress is subject to review 
and suspension by your Commission. It seems to me that sixteen 
years is amply sutlicient leeway to have given this company. It is 
now time that thev obey the law." 


to which letter of the Commission dated January MO. 1922, the de- 

ft* 

fendant replied on February 1”), 1922 as follows: 

“We duly received vour letter of the 30th ultimo, in which was 
enclosed copy of letter from Honorable Louis C. Cramton regarding 
the Aet of Congress approved March 3, 1905, entitled “An Act for 
the relief of street ear motormen,” which required the installation 
of glass vestibules on the platforms of street ears. 

In compliance with your request, we wish to inform the Commis¬ 
sion that promptly after the passage of the above act we equipped 
all of our ears which were not at that time so equipped with glass 
vestibules. There were one hundred and nine-two of these ears, 
listed as follows: 


29 

TO 

22 

4 

4 

20 


31 

10 

17 

t> 

1 


#1- 29 10' closed single truck cars. 

100-109 18' do. 

200-221 20' do. 

290-299 21' » do. 

M00-M0M 25' closed double truck ears. 

400-419 28' do. 

420-424 Converted into 28' closed ears from open cars 

# 1495-1499. 

500-500 2S'-M3" closed ears 

507-510 Converted into MO' closed cars from open ears 

#1504-1509. Later renumbered 501-509. 
01-017 Snow sweepers. 

047-049 Snow plows. 

Parlor ear “Columbia.” 


Thereafter, from time to time, over a period of several years we 
purchased new cars similarly equipped with glass vestibules. 
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We have never received any intimation, until now through the 
charges by Congressman Cramton, that we have failed to obey the 
law. On the contrary, what we have done has apparently met with 
the approval—first of the Interstate Commerce Commission, whose 
jurisdiction over our operation extended from May 3, 1908, to March 
4, 1913, and second, of the Public Utilities Commission, which has 
exercised similar jurisdiction from March 4, 1913, to date. 

In addition to the one hundred and ninetv-two cars first referred 

« 

to as being equipped with front glass vestibules shortly after the 
passage of the Act of March 3, 1903, we equipped fifty fourteen- 
bench open cal’s with vestibules in accordance with authority from 
the Public Utilities Commission under date of February 13, 1919. 

It is possible that Congressman Cramton received an erroneous im¬ 
pression from our letter to you dated December 31, 1921, in which 
we stated that we had one hundred and seven cars of the semi- 
enclosed type and eighty of the closed body open-platform type. All 
of said cars are equipped with front vestibules and have always been 
deemed to be in compliance with the law.’’ 

and on February 23th, 1924 the defendant wrote the following letter 
to the Public Utilities Commission : 


“In view of certain criticism directed at this company because of 
its alleged failure to comply with the law in operating vestibuled 
cars, we are submitting herewith certain information, particularly 
for the reason that the data as to mileage of separate types of cars 
has recently been compiled and throws additional light upon the 
extent to which various types of cars are used. 

The number of ears with vestibules having open platforms were 
as follows: 


On Deeember 31, 1922. 104 

On December 31, 1923. 74 


The number of cars having vestibules with partially enclosed plat¬ 
forms: (P-a-v-e Type): 

On December 31, 1922. 76 

On December 31, 1923. 56 

The number of cars with vestibules with fully enclosed platforms: 

On December 31, 1922. 236 

On December 31, 1923. 296 


32 The mileage made hv the above cars during the two years 

1922-1923 is as follows: 

1922 1923 


By cars having vestibules with open platforms 1,102,404 529,184 

By ears having vestibules with partially en¬ 
closed platforms (P-a-y-e type) . 2,417,014 1,231,377 

By cars having vestibules with fully enclosed 

platforms . 7,996,109 9,845,948 
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From the above it will appear that this company now operates 74 
cars with vestibules having open platforms, or about 17% of tbe 
total number of cars. Cars of this type operated a mileage of 
529,184 miles during the year 1923, equal to about 4 Vg% of the total 
mileage. This, we think, clearly demonstrates that the cars are used 
to a very inconsiderable extent and with few exceptions only during 
tbe rush periods." 


and on March 18, 1924 the Public Utilities Commission addressed 
the following letter to the defendant: 


“Your communication of February 25th, furnishing certain in¬ 
formation regarding the number of cars of your company with vesti¬ 
bules having open platforms and partially closed platforms, has been 
received. The progress made in eliminating the use of such ears 
is noted. There is urgent demand that the use of these cars be en¬ 
tirely eliminated except for tbe months prescribed in the law before 
next winter. Kindly furnish us vour plans in this regard as soon 
as practicable." 


The pleadings in the above case are made a part of this stipulation 
and all records of the Interstate Commerce Commission and the 
Public Utilities Commission, and correspondence, any order, stipula¬ 
tion or law referred to therein and appertaining to the ease, is made 
a part hereof and may be used bv either party as having been prop¬ 
erly proven, with the exception of letters between the Public Utilities 
Commission and said I^ouis C. Cramton, and not contained herein, 
bearing on the subject of the enforcement of the Act of Congress 
approved March 3. 1905. as aforesaid. The defendant claims the 
right to have tbe above said letters made a part hereof and ottered 
in evidence in this case and the District of Columbia denies this 
claim on the ground that this defendant is not entitled to see and 
have made a part hereof letters from tbe Public Utilities Commission 
to the said Louis C. Cramton. bearing on the subject of the 
33 enforcement of the aforesaid Act of Congress approved March 
3, 1905, and now in issue. It is agreed by the parties hereto 
that this matter mav be called to the attention of the Court, and 
that the Court’s ruling upon the same will be accepted by tbe parties 
hereto, and if the court holds that the defendant is entitled to have 
the said letters offered in evidence and made a part of this stipula¬ 
tion, the District of Columbia agrees to forthwith produce and offer 
the same as evidence in this case.” 

Whereupon, the defendant filed two motions, the 1st as follows: 

“Now comes the Attornev for the defendant in the above entitled 

%/ 

cause and moves tbe Court to dismiss tbe complaint filed herein be¬ 
cause the evidence does not show that the alleged violation has oc¬ 
curred.” 

the 2nd as follows: 

“Now comes the attornev for the defendant in the above entitled 

%j 

cause and moves the Court to dismiss the complaint filed herein as 
a matter of law on the ground the said law has been repealed.” 
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On the 19th day of December, 19*24, the said Court announced its 
ruling, in which it held that the Act of Congress alleged to be vio¬ 
lated in the said opinion, had not been repealed as contended for on 
behalf of the defendant, and that the same having not been repealed, 
the Agreed Statement of Facts showed the defendant had violated 
the same, and thereupon overruled defendant’s two motions, to which 
said ruling an exception was noted. 

On the 19th day of December, 1924, the defendant filed a Motion 
In Arrest of Judgment, which is as follows: 


“Now comes the defendant in the above entitled cause and moves 
the Court to arrest the judgment, for the following reasons: 

1. The information tiled herein faiIs to charge the violation of 
any specific Act of Congress in existence at the time of the filing 
thereof. 

2. The said information fails to charge the violation of 
”>4 any specific Act of Congress definite and certain in its terms 
and capable of enforcement. 

.*>. Cpon the whole record, it does not appear that this defendant 
has violated any Act of Congress, as charged.” 


which said motion was overruled, and thereupon defendant noted 
an exception and caused note to be made of its intention to apply 
for a Writ of Error at the time thereof, and the Court thereupon 
passed sentence upon the defendant, imposing a fine in the sum of 
One hundred Dollars ($100.); the Court fixed the amount of the 
bond at $100.; the defendant deposited $100. in cash, which was 
approved and accepted in lieu of a bond with surety. 

And he it further remembered that the exceptions taken to the 
ruling of the Court on defendant's two motions to dismiss, and its 
motion in arrest of judgment, as hereinbefore set forth, were so taken 
by said defendant then and there in open court, upon the rendition 
of said ruling, and then and there separately and severally entered 
upon the minutes of said court hearing the same, and the defendant 
then and there caused note to he made of its intention to apply for 
a. writ of error to the ruling of the Court at the time thereof, and in 
order that the aforegoing matters and things which would otherwise 
not appear of record may appear, and that it may be made known 
that the aforegoing constitutes all of the evidence given in the course 
of the trial of said cause, counsel for the Washington Railway & 
Electric Company prays the Court to sign this Bill of Exceptions to 
have the same force and effect as to each of said exceptions as 
though each were set in a separate Bill of Exceptions and the same 
is done now for then, signed and sealed by the Court and made part 
of the record in this cause, this 20th day of December, 1924. 

Time for signing bill of exceptions extended to Jany. 0" 1925, 
and signed, sealed and filed this 0" day of Jany. 1925. 

(Signed) JOHN P. McMAHON, 

Judge. 
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f Endorsed: | No. 773.1)22. In the Police Court of the 
District of Colombia. District of Coluiuhiu vs. Washington 
Railway & Electric Company, a body corporate; William F. Ham, 
President, Defendant. Bill of Exceptions. S. R. Bowen, II. W. 
Kelly, Attys. for Deft., 231 14th St.. X. W., Washington, D. C. 
Filed Jan. 6, 1923. F. A. Sebring, Clerk of Police Court D. C. 
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In the Police 1 Court of the District of Columbia. 


Xo. 773.922. 


District of Columbia 


vs. 


W 


ASH1NOTON 


Railway A Electric Company, a Body Corporate; 
William F. IIam, President, Defendant-. 


Alignments of Error. 

Xow comes the defendant in the above entitled cause, by its attor¬ 
neys, and files the following assignments of error: 

1. The Court erred in holding that the information filed herein 
charged the violation of a specific Act of Congress in existence at the 
time of the filing thereof. 

2. The Court erred in holding that the said information charged 
the violation of a specific Act of Congress, definite and certain in it- 
terms and capable of enforcement. 

3. The Court erred fn holding that upon the whole record it ap¬ 
peared that this defendant bad violated an Act of Congress as charged. 

' S. R. BOWEN. 

H. W. KELLY. 

Attorneys for Washington Rail nay & 

Electric Company, Defendant. 

Service of a copy of the foregoing assignments of error acknowl¬ 
edged this 6th dav of Januarv, 1925. 

EDWARD W. THOMAS. 

Attorney for the District of Columbia. 


37 [Endorsed:] Filed Jan. 6, 1925. F. A. Sebring, Clerk 

of Police Court, D. C. 


38 United States of America, ss: 

The President of the United States to the Honorable John P. Mc¬ 
Mahon, Judge of the Police Court of the District of Columbia, 
Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between District of Columbia, plaintiff, and Washington Railway & 
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Electric Co., a body corporate, William F. Ham, President, defend¬ 
ants, Information No. 773,922, a manifest error hath happened, to the 
great damage of the said Defendants, as by their complaint appears. 
We being willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Court of Appeals of the District of Columbia, together with this writ, 
so that you have the same in the said Court of Appeals, at Washing¬ 
ton, within 15 days from the date hereof, that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable George E. Martin, Chief Justice of the 
said Court of Appeals, the 31st day of January, in the year of our 
Lord one thousand nine hundred and twenty-five. 

(Seal of the Court of Appeals, District of Columbia.) 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 

39 [Endorsed:] Filed Jan. 31, 1925. F. A. Sebring, Clerk of 
Police Court, D. C. 

10 In the Police Court of the District of Columbia. 

No. 773,922. 

District of Columbia 
vs. 

Washington Railway ifc Electric Company, a Body Corporate; 
William F. Ham, President, Defendant-. 

Designation of Record. 

The Clerk of said Court will please prepare a transcript of record 
on the writ of error granted herein and include therein the following: 

1. Information and pleas of defendant. 

2. The agreed statement of facts. 

3. Defendant’s two motions to dismiss. 

4. The judgment. 
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5. Defendant's motion in arrest of judgment. 

0. Memo. Appeal bond approved and filed. 

7. Memo. Extension of time for filing bill of exceptions. 

8. Bill of exceptions. 

9. Docket entries and proceedings. 

10. Assignment of errors. 

11. Writ of error. 

12. This designation. 

S. R. BOWEN, 

H. W. KELLY, 

Attorneys for Washington Railway & 

Electric Company, Defendant. 

41 [Endorsed:] Filed Jan. (>. 1925. F. A. Sebring, Clerk of 
Police Court, D. C. 

42 United States of America. 

District of Columbia, ss: 

In the Police Court of the District of Columbia. 


I, F. A. Sebring, Clerk of the Police Court of the District of Co¬ 
lumbia, do hereby certify that the foregoing pages, numbered from 
1 to 31 inclusive, to be true copies of originals in cause No. 773.922 
wherein the District of Columbia is plaint ill and Washington Rail¬ 
way & Electric Company, a body corporate. William F. Ham, Presi¬ 
dent, defendant-, as the same remain upon the tiles and records of 
said Court. 


In testimony whereof 1 hereunto subscribe mv name and affix the 
seal of said Court, the City of Washington, in said District, this 11 
day of February A. I).. 1925. 


(Seal of Police Court of District of Columbia.) 

; F. A. SEBRING, 

Clerk • Dolice t'uurt, Dist. of Columbia. 


Endorsed on cover: In error to the Police Court, District of Co¬ 
lumbia. No. 4293. Washington Railway and Electric Company, a 
IkmIv corporate, plaintiff in error, vs. District of Columbia. Court of 
Appeals, District of Columbia. Filed Feb. 11. 1925. Ilenrv W. 
Hodges, clerk. 
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Itt thr ffiourt of Appeals 

CF THE DISTRICT OF COLUMBIA. 

April Term, 1925. 


No. 4293. 


WASHINGTON RAILWAY & ELECTRIC COM- 
PANY, A BODY CORPORATE, WM. F. HAM, 
PRESIDENT, APPELLANT, 

vs. 

DISTRICT OF COLUMBIA. 


IN ERROR TO THE POLICE COURT OF THE DIS¬ 
TRICT OF COLUMBIA. 


BRIEF ON BEHALF OF THE APPELLANT. 


Statement of the Case. 

For the purpose of convenience, the parties to this 
appeal will be designated as complainant and defendant, 
as in the court below. 

This is an appeal from a judgment entered against 
the defendant in the Police Court on the 19th day of 
December, 1924, on an information and complaint 
charging the defendant with the operation of a certain 
street car, to wit, car No. 42G, on the 31st day of March, 
1924, failing to provide the same with a glass vestibule 
surrounding as nearly as possible the place where the 
motorman operating said car stood, in violation of an 

1475-B—1 
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Act of Congress, approved March 3, 1905, 33 Stats, at 
Large, 1001. 

Complainant and defendant entered into an Agreed 
Statement of Facts, which constitutes all the evidence 
offered in support of said information, and therein agreed 
in substance that the said car was equipped with an open 
glass and wood vestibule completely surrounding the 
motorman, except for the space on each side of platform 
for passengers to be received and discharged, and that 
prior to the passage of the said act the said car had no 
front vestibule or anything on the side of the platform to 
protect the operator thereof from the elements, and that 
such reconstructed car was considered by the then regula¬ 
tory body, namely, the Commissioners of the District of 
Columbia, to be a compliance with the said Act, and was 
so considered until its jurisdiction and supervision over 
the said defendant was transferred to the Interstate 
Commerce Commission by an Act approved May 23, 
19C8, 35 Stats, at Large, 246. The jurisdiction and 
supervision over the defendant by reason of the said Act 
of May 23, 1908, remained in the latter body until an 
Act of Congress approved 1913, section 8, 37 Stats, at 
Large, 974, transferred the same to the Public Utilities 
Commission and that from 19CS to 1913, and from 1913, 
when such jurisdiction by the Public Utilities Commis¬ 
sion was exercised, until the filing of this complaint, the 
said car 426 as then equipped was considered to be in 
compliance with said Act of 1905. In 1919 the Public 
Utilities Commission directed the defendant to equip 
its cars with a vestibule similar to its car 426, which was 
obeyed, and the cars so equipped were placed in operation. 

Assignments of Error. 

1st. The court erred in holding that the information 
filed herein charged the violation of a specific Act of 
Congress in existence at the time of the filing thereof. 
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2nd. The court erred in holding that the said informa¬ 
tion charged the violation of a specific Act of Congress 
definite and certain in its terms and capable of enforce¬ 
ment. 

3rd. The court erred in holding that upon the whole 
record it appeared that this defendant had violated an 
Act of Congress as charged. (Rec., p. 26.) 


ARGUMENT. 


The Act of Congress Alleged to be Violated Has Been 

Repealed. 

The defendant was prosecuted under Act of Congress 
of March 3, 1905, 33 U. 8. Stats., p. 1001, which section 
1 provides for the equipment of defendant’s car, and 
section 2 makes the violation of the act a misdemeanor 
and provides a penalty of not less than $100 nor more 
than $500, and section 3 of the Act provides that the 
Act shall take effect after the 30th day of November, 1905. 

The Act of Congress approved May 23, 1908, section 
16, provides for the number of cars, the condition the 
same are to be maintained, with the proper power, 
equipment, appliances, and service, comfortable and 
convenient, and provides that the Interstate Commerce 
Commission is given power to require and compel 
obedience to all of the provisions of this section, and 
the power to make, alter, amend and enforce all needful 
rules and regulations to secure said obedience, and the 
power to make all orders and regulations necessary to the 
exercise of the powers granted, and the defendant was 
required to obey all the provisions of this section, and 
such regulations and orders as may be made by the 
said Commission, and then provides that for a violation 
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of any provision of this section, or violation of any of the 
said orders or regulations made by the Commission, it 
shall be punished by a fine of not more than SI,000. 
Section 17 of the said Act provides that prosecution for 
violation of any of the provisions of the Act shall be on 
information of the Interstate Commerce Commission, 
filed in the Police Court by or on behalf of the Com¬ 
mission. { 

It is respectfully submitted that it will be seen that 
the Act of May 23, 1908, is an organic act which confers 
upon the Interstate Commerce Commission sole regu¬ 
latory power and jurisdiction over the defendant, giving 
the Interstate (Commerce Commission authority to 
make, alter, amend and enforce all rules and regulations 
it desired to make concerning cars, car equipment, service 
and operation, and sole authority to prosecute the de¬ 
fendant in its own behalf for its failure to comply there¬ 
with, while the Act of 1905 is an Act vesting in the Com¬ 
missioners of the District of Columbia the authority to 
prosecute the defendant, in event its car equipment did 
not comply with the provisions of said Act, and nothing 
more. The Act of 1908 covered the subject and every¬ 
thing that was embraced in the Act of 1905, and pro¬ 
ceeded further, as will appear from an examination of the 
same. 

The Interstate Commerce Commission acting in 
pursuance of such authority, issued rules, regulations 
and orders concerning the kind of cars and their equip¬ 
ment, the number and service that such cars were to 
render, and enforced compliance therewith. 

Therefore, it is respectfully urged that the Act of 1908 
for the reasons mentioned, w r as repugnant to the Act of 
1905, and is at total variance in conception and method, 
in spirit and purpose, as a whole and in detail, with the 
provisions of the Act of 1905, and being so and special 
and complete in itself, and later in date and adoption, its 
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provisions must be held to repeal the Act of 1905, first 
by substitution, and second by repugnancy. 

It will doubtless be contended by the other side that 
the Act of 1908 did not repeal the Act of 1905, because it 
did not specifically repeal the same. It will be noticed, 
however, that the Act of 1908 transferred jurisdiction 
from the Commissioners of the District of Columbia to 
the Interstate Commerce Commission, conferring plenary 
authority upon the latter to make such rules as it might 
deem advisable, and provided penalties more severe for 
failure to render obedience thereto. Thus the Act of 
1908 and the orders made thereunder, become a sub¬ 
stitute for the Act of 1905 and, therefore, fall within the 
principles announced in the cases of U. S. vs. Tynen, 11 
Wall., 88, 20 Law Ed., 153; Davis vs. Fairbairn, 3 
Howard, 636; Bartlett vs. King, 12 Mass., 537; Comm. vs. 
Cooley, 10 Pick, 37; Pierpont vs. Crouch, 10 Cal., 315; 
Norris vs. Crocker, 13 Howard, 429; Sedgw. Stat. Law, 
126; U. S. vs. MacFarland, 18 App. D. C., 120; D. C. vs. 
Hutton, 143 U. S., 18, 36 L. Ed., 60; Eckloff vs. D. C., 135 
U. S., 240; 10 Sup. Ct. 752, 34 L. Ed., 120; Husbands 
vs. Talley, 47 Atl., 1009, 1012-13; D. C. vs. Coburn, 35 
App. D. C., 324; Fulton vs. D. C., 2 App. D. C., 431. 
The Act of 1908 must have w r orked a repeal of the Act of 
1905, as there could not be two laws respecting the same 
thing, and repugnant to each other in the same juris¬ 
diction, prescribing different penalties and subject to 
enforcement and prosecution by different administrative 
bodies. 

The Act of 1913 Repealed the Act of 1905. 

Furthermore, it is respectfully urged that in the event 
it should be contended that the Act of 1908 did not 
repeal the Act of 1905 because it did not contain a 
repealing clause, the Act of 1913 did have this effect. 
The Act of 1913 transferred from the Interstate Com- 
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merce Commission the jurisdiction over the defendant, 
but provided that the orders, rules and regulations made 
by the Interstate Commerce Commission should remain 
in force until changed, repealed, altered or amended by 
the Public Utilities Commission. The said Act further 
provided that when the Commission after a hearing was 
of the opinion that repairs, improvements or changes in 
any street railroad, gas plant, electric plant, telephone 
line, telegraph line, pipe line, water power plant, or the 
facilities of any common carrier ought reasonably to be 
made, or that the vehicles or cars of any street railroad or 
common carrier are unclean, insanitary, unconfortable, 
inconvenient or improperly equipped, operated, or main¬ 
tained in order to promote the comfort or convenience 
of the public or employes, the said Commission is given 
power to make and serve an order directing that such 
thing be done. Paragraph 101 provides, among other 
things, that regulations inconsistent and repugnant to 
the provisions thereof are repealed. 

From a reference to the Agreed Statement of Facts 
(Rec., p. 4) the Public Utilities Commission issued an 
order on February 13, 1919, in which it directed this 
defendant to equip all such double truck cars with 
vestibules for the protection of the motorman, in a 
manner sufficient to comply with provisions of an 
Act of Congress passed March 3, 1905, and the cars 
rebuilt by the defendant in compliance with said order, 
were made similar to car 426, which said reconstructed 
car had been in service from the passage of the Act of 
1905 to this date, and was operating under an order of 
the Commission, as were the cars rebuilt in compliance 
with said order. The Act of 1913 provides that all 
statutes, or parts of statutes inconsistent and repugnant 
to any order or regulation made by the Commission 
pursuant to said Act, become repealed. Therefore, 
the order of said Commission directing the change in 
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open cars similar to said car 426 required obedience 
thereto and had the defendant failed to comply there¬ 
with, it could have been prosecuted by said Commission 
for such failure. Although defendant complied with 
said order and operated its said cars in compliance 
therewith and the construction then placed upon 
the Act of 1905, this defendant is now being prosecuted 
by the Commissioners of the District of Columbia 
because it is now held by them that the Act of 1905 
is still in force. The power of the Commission with 
respect to the Act of 1913 in providing the Commission 
should have authority to make rules and regulations 
as to cars and equipment, contained no saving clause 
or restriction as to prior acts of Congress, including 
that of 1905, but as above stated, on the contrary, 
paragraph 101 provided the reverse of this position. 

Even had the Act of 1913 not contained a repealing 
clause, it would still have repealed the Act of 1905 by 
implication, as has been urged in respect to the Act of 
1908 repealing the Act of 1905. 

The Act of 1905, if not Repealed, Has Been Complied 
With and Is Not Violated. 

The Agreed Statement of Facts shows that the car 
in question was rebuilt in compliance with the Act of 
March 3, 1905, according to the construction of the 
then Commissioners of the District of Columbia, and 
has been operated without change from that date 
until the filing of the complaint on April 18, 1924, and 
every regulatory body from the time the car was re¬ 
constructed until the filing of the complaint, namely, 
the Commissioners of the District of Columbia, the 
Interstate Commerce Commission and the Public Utili¬ 
ties Commission, considered said car and other cars 
similarly equipped, to be a compliance with the said 
Act of 1905. For this long period of time with the 
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acquiescence or’ consent, as aforesaid, and under the 
honest belief that said car and similar cars complied 
with the Act of 1905 as then reasonably construed, 
the defendant rested until now confronted with the charge 
of violation of a law. 

Contemporaneous Construction of Act of 1905 Should 

Now Be Followed. 

For the reason hereinbefore stated and the facts 
agreed upon, the Commissioners of the District of 
Columbia are bound by the long continued construction 
and practice heretofore adopted, and may not now' 
convert what w r as looked upon as a right into a w’rong. 
In the case of Kalbfus vs. Siddons, 42 App. D. C., 310, 
the court held that a contemporaneous interpretation 
of a statute by the Commissioners of the District 
of Columbia, long acquiesced in, while not conclusive, 
ought not to be disturbed unless clearly w rong. 

The court held in the case of Luchs vs. Christman, 
42 App. D. C., 326, that courts give great w'eight to the 
long continued practice of an executive department 
founded on a statute conferring pow'ers of administration, 
but never a controlling w'eight save in cases of doubtful 
construction. 1 

In the case of Riggs National Bank vs. Williams, 
44 Wash. Law' Rep., 434, the court said ‘‘If provisions 
of statutes are such as to require the Secretary of the 
Treasury to construe them, the court will not interfere 
with such construction, at least if it be a reasonable 
one, especially in a case in which no harm can come to 
a plaintiff by following an interpretation placed on the 
act by the Secretary.” 

In the case of United States ex rel Ashley vs. Roper, 
48 App. D. C., 69, the court said “Where executive 
officers of the Government are directed by an Act of 
Congress to interpret the act for any purpose and 
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there is room for more than one construction, the 
action of the officials in selecting the one rather than 
the other will not be interfered with by the courts 
through mandamus.” 

In the case of Hoglund vs. Lane, 44 App. D. C., 310, 
the court said “A construction of an Act of Congress 
by an officer having official jurisdiction to pass upon 
it, will receive the approval of the courts.” 

In the case of United States ex rel Wattis vs. Lane, 
48 Wash. Law Rep., 36, the court held “Where there is 
room for a construction given to a statute by the Secre¬ 
tary of the Interior, his action in so construing it is not 
subject to review by the courts.” 

In the case of Green vs. Luchs, 39 Wash. Law Rep., 
814, the court said “The construction of a taxing statute 
which taxing officers have constantly made for many 
years ought to be followed by the courts, unless it 
should clearly appear to be wrong.” 

In the case of Ballinger vs. U. S. ex rel. Ness, 33 App. 
D. C., 302, it was said “The construction of a statute 
by the department charged with its administration, 
early made and uniformly followed for a number of 
years, is entitled to the most respectful consideration, 
and ought not to be overruled without cogent reasons.” 

In the case of John Swendig et al. vs. Washington 
Water Power Company, 265 U. S., 323, 68 L. Ed., 1036, it 
was said “ It is a‘settled rule that the practical interpreta¬ 
tion of an ambiguous or uncertain statute by the Executive 
Department charged with its administration is entitled 
to the highest respect, and, if acted upon for a number 
of years, will not be disturbed except for very cogent 
reasons/ ” citing with approval the case of Logan 
vs. Davis, 233 U. S., 613, 58 Law Ed., 1121, in which 
case it was held “The decision of the Secretary of the 
Interior based upon the evidence submitted in a contest 
before the Land Department with one of the parties 
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a purchaser in good faith, within the meaning of the 
railway land grant adjustment Act of March 3, 1887, 
paragraph 4, is conclusive upon the courts unless founded 
upon errors of law and misconstruction of the statute 
where no other basis is laid in the pleadings or agreed state¬ 
ment of facts for rejecting or disturbing such decision.” 

Where an act is indefinite and uncertain, stronger 
reasons obtain for adhering to uniform interpretation 
of its true meaning by administrative departments. 

It can not fairly be urged that the Act of 1905 is 
not ambiguous. The Act of 1905 prescribes that the 
defendant “shall provide each of its cars with a glass 
vestibule, surrounding, as nearly as possible, the place 
where the motorman operating said car stands . . . .” 
The phrase “as nearly as possible” is ambiguous and 
has been passed upon by the courts, and defined as fol¬ 
lows: In a chattel mortgage act requiring an affidavit 
of consideration by the holder of a mortgage stating 
the consideration of the mortgage “as nearly as pos¬ 
sible,” was construed to mean that the act did not 
require precise and exact naming of a definite sum, 
but only a statement as nearly as possible of the amount 
due. Green vs. McCrane, 37 Atl., 318. 

In the Civil Code of California, Sect. 498, requiring 
street railway tracks to be placed “as nearly as possible” 


in the middle of the street, the quoted words are con¬ 
strued to mean as equivalent to “as nearly as practi¬ 


cable.” The use of the words “as nearly” in connection 


with “as possible” 


shows that it was foreseen that a 


location in the middle of the street could not always be 


made and the court held that from the nature of the case 


the meaning must be that the location must be con¬ 
trolled in some degree by the circumstances of the par- 

< _ • • 

ticular case. Finch vs. Riverside & A. Ry. Co., 25 Pac., 
705, 87 Cal., 597. 

The phrase “as nearly as practicable” in a provision 
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of a state constitution providing that the system of town 
and county government shall be “as nearly uniform as 
practicable” did not mean that the system shall be 
absolutely uniform, nor that the same state of things 
shall exist in all the counties, but rather that the general 
system should be the same, modified only by differences 
reasonable according to circumstances. State vs. Mil¬ 
waukee County Sup’rs., 24 Wis., 339. 

The phrase “ as near as may be” was construed where an 
ordinance required tracks to coincide “as near as may 
be” with the center of the street, to be as nearly as 
practicable. Longenecker vs. Wichita R. & Lt. Co., 
102 Pac., 492, 80 Kan., 413. 

The Act of 1905 did not require the car to be equipped 
with a vestibule which completely surrounded the motor- 
man, and the Agreed Statement of Facts shows that at 
the time of the passage of the same, this was impossible, 
but the reconstructed vestibule on the car according to 
the Agreed Statement of Facts, does completely sur¬ 
round the motorman as nearly as possible, and the only 
place which is not enclosed by glass and wood vestibule, 
is that space to permit passengers to aboard and alight 
from the same, agd unquestionably this was the best 
effort that could have been put forward at the time, and 
the only glass vestibule surrounding as nearly as possible 
the place where the motorman operating said car stands, 
which under the state of the art was possible at the time 
of its adoption. 

Conclusion. 

For the foregoing reasons and others that will appear 
from the reading of the record, the judgment of the court 
below herein should be reversed, and set aside. 

Respectfully submitted, 

S. R. BOWEN, 

H. W. KELLY, 
Attorneys for Appellant. 
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For uniformity with statements in the brief on behalf of 

4 / 

the appellant, the parties hereto will also be designated as 
complainant and defendant. 
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The defendant was charged on tho 31st day of March, 
A. 1). 111*25, with operating a certain street car in the District 

of Columbia and did fail to provide the same with a glass 

» 

vestibule, surrounding as nearly as possible the place where 
the motorman operating the car stands, so that said motor- 
man shall he protected from inclement weather (Record, 

p. *2). 

All the evidence offered on both sides was contained in an 
agreed statement of facts, which discloses that prior to the 
passage of tic* Act of Congress of March 3, 1005, 33 Stats, at 
motorman stood, leaving an open space on each side of the 
Large, 1001, said car had no front vestibule or anything on 
the side of 11 ^e platform to protect the operator thereof from 
the elements ‘( Record, p. 4) ; that immediately upon the pas¬ 
sage of said Act of Congress said car was equipped with a 
wood-and-glass vestibule in front of the place where the 
motorman (Record, p. 4); that at the time alleged in the 
information the same equipped car was being used by said 
railway company, defendant herein (Record, p. 4), although 
since the vear RIOS, or seventeen vears before the filing of 
the information herein, street cars had been designed and 
built, due to the development of street-car construction dur¬ 
ing these years, which more completely enclosed the motor- 
man's platform (Record, p. 5) ; that for some years prior to 
the filing of the said information the street-car industry had 
further advanced to a point where the front platforms were 
fully enclosed (Record, p. 5), of which advanced type of 
car two hundred and ninety-six were operated bv said defend¬ 
ant on December 31, R)*23, and two hundred and thirty-six 
in use on December 31, 19*2*2 (Record, p. 12), and that all the 
correspondence set forth i,n the agreed statement of facts 
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shows clearly that said defendant had not and did not equip 
its car (or cars) in compliance with the provisions of the 
Act of Congress alleged to have been violated, due to the 
large sums of money which would necessarily have to be ex¬ 
pended to that end. 

ARGUMENT. 


The three pertinent questions raised, therefore, are: 

1st. Whether the Act of Congress transferring certain 
supervision over the defendant to the Interstate Commerce 
Commission, approved May *23, 1908, 35 Stats, at Large, 
24G, is pertinent to the issue herein. 


2d. Whether the Act of Congress approved March 3, 1905, 
33 Stats, at Large, 1001, is superseded by the Act of Congress 
of March 4, 1013, 37 Stat. at Large, 074, section 8 of which 
created the present Public Utilities Commission. 


3d. Whether the Public Utilities Commission has relieved 
the defendant from complying with the Act of Congress of 
March 3, 1905. 


1. The Act of Congress of May 23, 1908, Provides Only 
for the Safety of Passengers and Does Not Deal 
with Motormen. 

Section 10 of said Act is the only part pertinent to this 
issue, and to assume, even, that it was repealed by the Public 
Utilities Act of 1013, it could not and does not in anv wav 
disturb the issue here. Jt does not deal with employees at 
all, and is entitled: 
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“An act authorizing certain extensions to be made of 
tlie lines of the Anacostia and Potomac River Rail¬ 
road Company, the Washington Railway and Elec¬ 
tric Company, the City and Suburban Railway of 
Washington, and the Capital Traction Company, in 
the District of Columbia, and for other purposes.’’ 


and contains Is sections, section 10 alone of which is relied 
upon and urged by defendant as having repealed the Act of 
March 3, PJOo, the title of which is “An act for the relief of 
street car motormen.” Section 1 IS of the Act of 1018 is as 
follows: 

‘ Sec. 1<>. That every street railway company or cor¬ 
poration owning, controlling, leasing or operating one 

or more street railways within the District of Colutn- 

% 

hia shall on each and all of its railroads supply and 
operate a sufficient number of cars. chan. sattifari/, in 
tffunl n /tatr, with /trope r anti safe power, eijuipment. 
a/t/tltoners ami serrtee, comfortable anti court nient, 
and so operate the same as to give expeditious passat/e, 
not to exceed fifteen miles per hour within the city 
limits.or twenty miles per hour in the suburbs, to all 
pt rstnfs thsirtnis of the use of said cars, without crou'd- 
in<f said cars. The Interstate Commerce Commission 
is hereby given power to require and compel obedience 
to all of the provisions of this section, and to make, 
alter, amend and enforce all needful rules and regu¬ 
lations to secure said obedience, and said Commis¬ 
sion ir* given power to make all such orders and regu¬ 
lations necessary to the exercise of the powers herein 
granted to it as may be reasonable and proper; and 
such railroad companies or corporations, their officers 
and t m pi opt t s, are hereby required to obey all the 
provisions of this section, and such regulations and 
orders' as may be made by said Commission. Any 
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such company or corporation, or its officers or em¬ 
ployees, violating any provision of this section or 
anv of the said orders or regulations made bv said 
rommission, or permitting such violation shall be 
punished by a tine of not more than $1,000. And 
each day of failure or neglect on the part of such 
company or corporation, its officers or employees, to 
obey each and all of the provisions and requirements 
of this section, or the orders and regulations of the 
Commission made thereunder, shall be regarded as a 
separate offense.” (Italics ours.) 

An analysis of this section clearly shows that the comfort, 
safety and welfare of passengers on street cars was intended 
by Congress, the penalty only applying to employees. 

The construction of this section lb by this Court in previ¬ 
ous decisions, live in all, will show no conflict with this con¬ 
tention, viz: 

1. In the case of Capital Fraction Company v. King, 4 1 
Appeals I> C., 315 (1910), it was held that the power of the 
Interstate Commerce Commission was expressly limited to the 
things enumerated in section 10, and that said Commission 
transcended its powers in attempting to alter the designated 
speed of street cars. 

2. Ilall r. District of Columbia, 33 Appeals I). C., <S0 
( 1900 ), construed the word horseless vehicle as not meaning 
a street car under the Police Regulations as drawn, leaving 
undetermined at that time the question of the repeal of the 
regulation by section 10. 

3. In United States v. Capital Traction Company, 34 Ap¬ 
peals D. C., 592 (1910), and United States v. Washington 
Railway and Electric Company, 34 Appeals I). C., 599 
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(1910). it wa£ said that so much of the section that required 
the companies to supply and operate a sufficient number of 
cars to give expeditious passage to all persons desiring to use 
the same, without crowding, was too general and uncertain 
to be enforceable under the 6th Amendment to the Constitu¬ 
tion, and remarked on the fact that no rules relative to the 
matters complained of had been made by the Commission. 

4. In District of Columbia v. Willett, 36 Appeals D. C., 
589 (1911), a police regulation relating to headlights on 
street cars was repealed bv section 16 of the Act of 1908, and 
an employee should not be convicted under such police regu¬ 
lation. 

5. United States v. Capital Traction Company, 38 Appeals 
i>. C., 469 ( 1912), decided that prosecutions for violations 
of section 16 should be brought in the name of the District 
of Columbia and not in the name of the United States. 

In these eases the first was a suit for damages and of the 
remaining four, two were against employees and two against 
the companies, and it is respectfully urged that the decisions 
therein limited the powers of the Interstate Commission to 
matters not relating to motormen being protected from in¬ 
clement weather, but for the safety of the public, and such 
was the intent of Congress; and the Act of Congress creating 
the Interstate Commerce Commission and the Act of 1905 
relating to motormen are not in conflict, and the repeal of 
the former by the Act creating the Public Utilities Commis¬ 
sion, March 4, 1913 (37 Stat. at Large, 974), cannot and 
does not affect the issue herein. 
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2. The Act of Congress of March 3, 1905 (33 Stats, at 
Large, 1001), is Not Repealed by Section 8 of the 
Act of Congress of March 4,1913 (37 Stats, at Large, 
974). 

It is not inconsistent nor repugnant and there is no specific 
repeal, ami effect should be given to both. The title of said 
Act of March 4, 1913, is as follows: 

“An act making appropriations to provide for the 
expenses of the government of the District of Colum¬ 
bia for the fiscal year ending June 30, 1914, and for 
other purposes.” 37 Stat., 938. 

Section 8 of this Act creates a Public Utilities Commission. 

Paragraph 96 of this section provides that all the powers 
and authority heretofore invested in the Interstate Commerce 
Commission under the Act of 1908 shall be exercised by the 
Public Utilities Commission and provides, further, that the 
orders, rules, and regulations made by said Interstate Com¬ 
merce Commission shall be in force until changed, repealed, 
altered, or amended by the Commission created by this sec¬ 
tion, and provides further: 

“Par. 96. * * * Whenever the commission shall 
be of the opinion, after hearing had upon its own mo- 
, tion or upon complaint, that * * * any addition 

of service or equipment ought reasonably be made 
or that the vehicles or cars of any street railroad or 
common carrier are unclean, insanitary, uncomfort¬ 
able, inconvenient, or improperly equipped, operated 
or maintained, or are in need of paint, or unsightly 
in appearance, or that any addition ought reasonably 
to be made thereto, in order to promote the comfort or 
convenience of the public or employees, or in order 
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to secure adequate sendee or facilities, the Commis¬ 
sion shall have power to make and sene an order 
directing that such repairs, improvements, changes, 
or addition to service or equipment he made within 
a reasonable time and in a manner to be specified 
therein, and every such public utility is hereby re¬ 
quired and directed to obey even’ such order of the 
Commission.” 

The general language of this paragraph, which is relied 
upon by defendant to work a repeal of the Act of March 4, 
1905, surely does not affect or pertain to said Act in such 
manner as lo ’constitute an implied repeal, and when read 
in conjunction with paragraph 101. section 8. clearly shows 
that such was not the intention of Congress. 

“Par. 101. That, except as modified or changed by 
this section and until niodilied or changed under its 
provisions, all charters, statutes, laws, ordinances and 
regulations now in force shall remain and continue 
in full force and effect until altered, amended, or re¬ 
pealed according to lair: Provided , That all charters, 
statutes. Acts, and parts of Acts, laws, ordinances and 
regulations, inconsistent and repugnant to the pro¬ 
visions .of this section, and onhj so far as inconsist¬ 
ent and repugnant thereto . are hereby repealed.” 
(Italics ours.) 

These sections (96 and 101) say nothing about motor- 
men. and the agreed statement reveals no order by the Public 
Utilities Commission directing the defendant to enclose the 
front platforms of its cars as completely as the science of 
street-car construction had progressed. This point will be 
considered fully in proposition number three herein. 
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In order to bo an implied repeal of the Act of 1905, the 
Act creating the Public Utilities Commission must be so 
repugnant that the two acts could not stand together. We 
do not find that here; they are not so irreconcilable as to 
imply that such was the intention of Congress, and there¬ 
fore efYect must be given to both Acts. 

Wilmet v. Mudge, 103 U. S., 217. 

Hess v. Reynolds, 113 U. S., 217. 

Chew Hong v. United States, 112 U. S., 536. 

District of Columbia v. Hutten, 143 U. S., 18. 

United States v. Greathouse, 166 U. S., 601. 

Wetmore v. Markee. 196 U. S., 77. 

West v. Stubblefield, 17 Appeals D. C., 290. 

District of Columbia v. Simpson, 47 Appeals D. C., 6. 


A utility law has the same force and effect in reference to 
other laws. 

Public Service Commission v. I>. & O. Public Utility 
Report-, 1915 1). 558. 


3. The Defendant Has Not Been Believed from Comply¬ 
ing with the Act of Congress of March 3, 1905, Re¬ 
lating to Motormen. 

The agreed statement of facts reveals no order of the 
Public Utilities Commission directing the defendant to equip 
its cars with platforms completely enclosing the place where 
the motorman stands, which was the point at which the 
stage of street-car construction had reached at the time of 
the correspondence reproduced in the agreed statement of 
facts. The lettei of February 13, 1919 (Record, p. 8), 
which involves no change in the law of 1905, is as follows: 
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‘ Gentlemen : 

In reference to your communication of the 4th 
instant, regarding the equipment of open summer 
cars with vestibules, you are hereby directed to equip 
all such double truck cars with vestibules for the pro¬ 
tection of the motormen in a manner suflicient to 
comply with the provisions of the Act of Congress, 
approved March 3, 1905, the work to be completed on 
or before October 1, 1919. 

By direction of the Commission: 

WALTER C. ALLEN, 

Exec ii t i ve Secret a r>/.' ‘ 


This letter cannot be construed as an order in view of the 
extensive correspondence disclosed bv the agreed statement 
of facts, covering a period of live years. 

The order of the Commission, Order No. 343, dated Sep¬ 
tember *25, 1919 (Record, p. 8 ), Contains no Reference 
to Motormen or the Act of Congress of March 3, 1905, 
so that it becomes clearly apparent that nothing has been 
done by tbe Commission to repeal said Act, and it was still 
in force and effect at the time of the tiling of this information 
herein. 


Of the nine letters disclosed in the agreed statement of 
facts, as exchanged between the parties to this cause, live were 
from the Public Utilities Commission, directing the attention 


of the defendant to the requirements of the Act of Congress 
relating to motormen, and four were from the defendant to 


the Commission, containing matters of evasion, viz., mileage 


data, schedules and costs of equipping cars so as to more 
completely surround the motormen. The letter from the de¬ 
fendant dated December 31, 1921 (Record, p. 10), particu¬ 
larly states among other things: 
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“ * * * We own and have equipped for operation 

412 closed-body cars, of which 104 are of the open 
platform type, and to equip these cars with folding 
doors and remove the bulkheads and make such minor 
changes as would he necessary would require an ex¬ 
penditure of $69,349.00; to enclose diagonal ends of 
the cars of the semi-enclosed type and make such 
other changes as this would entail, would involve an 
expenditure of $118,600.00, making a total expendi¬ 
ture to vestibule all of our cars of $187,849.’’ 

This was in answer to a letter from the Commission re¬ 
questing the views of the defendant as to completely enclos¬ 
ing the vestibules of cars, dated December 23, 1921, and 
both communications were about two years after the alleged 
order of February 13, 1919 (Record, p. 8, & p. 9 Brief), 
showing conclusively that the Public Utilities Commission 
and the defendant did not consider the Act of 1905 relating 
to motormen as having been complied with. 

If defendant had believed any order had been passed 
such as would repeal the Act relating to motormen and to 
avoid expenditure of money to properly equip their cars, 
they had the opportunity and knew he could obtain relief in 
a court of equity, as witness the language of paragraph 64 of 
the Public Utility Commission Act, which states, inter alia, 
this: 

“Par. 64. * * * That any public utility and 

any person or corporation interested being dissatis¬ 
fied with any order or decision of the commission fix- 
ing any valuation, rate or rates, tolls, charges, 
schedules, joint rate or rates, or regulation, require¬ 
ment, act, service or other thing complained of may 
commence a proceeding * * * in equity in the 
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Supreme Court of the District of Columbia against the 
Commission,’ as defendants, to vacate, set aside or 
modify anv such decision or order on the ground that 
the valuation, rate or rates, or regulation, require¬ 
ment, act, service or other thing complained of tixed 
in such order is unlawful, inadequate, or unreason¬ 
able. * * * ” 


The defendant has simply ignored the Act of Congress 
relating to motormen. and it has ignored the directions of 
the Commission to obey it. No rights have accrued to any¬ 
one herein which would be divested bv the contention of 
the plaintiff herein that the cars of the defendant have not 
been so equipped as to come within the stage to which the 
science of street-car construction had advanced. 


There is no ambiguity in the law itself, and extrinsic cir¬ 
cumstances should not defeat the evident purpose of the law¬ 
makers. The doctrine is the same as that followed in con¬ 


struing constitutions. 

(Ireencastle Township r. Black, 5 Ind., 557. 
Oakley r. Aspinwall. 5 X. V.. 547-508. 


Furthermore, the* Public Utilities Commission was not 


charged with executing the terms of the statute of 1905, and 
if their construct ion of it nas erroneous it has no weight. 

United States v. Hill. 1*20 U. S., 109. 

Hahn c. United States. 107 U. S., 405. 

Brown r. United States. 113 U. S.. 571. 

United States r. Philbrick, 120 U. S., 52. 


( 
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The Duty is Upon the District of Columbia to File the 

Complaint Herein. 

First part of paragraph 99 of the Public Utilities Act is as 
follows: 


“Par. 99. That all the duties, powers and author¬ 
ity of the Commissioners of the District of Columbia 
shall continue and remain in full force and effect not¬ 
withstanding this section; and all powers, authority, 
and duties of the municipality known as the District 
of Columbia shall continue and remain in full force 
and effect notwithstanding this section." 

Under Section 932 of the Code of Law of the District of 
Columbia and the decision of this Court in District of Colum¬ 
bia v. Simpson, 40 App. D. C., 498 (1913), it is incumbent 
upon the plaintiff herein to conduct prosecutions of the Act 
of Congress of March 3, 1905, relating to motormen, and 
therefore in tiling an information against the defendant in 
the lower court the District of Columbia did what by law it 

was duty bound to do. 

* 


Conclusion. 

The mere fact that the Public Utilities Commission had 
permitted the defendant to operate the car mentioned in 
the information filed herein, or that said Commission had 
put its stamp of approval upon such action, does in no 
way affect the rights of the District of Columbia, under the 
Act of 1905, relating to motormen. which requires the de¬ 
fendant to enclose the platform in such a manner as it is 
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indicated the science of street-car construction had reached. 
i. e., completely enclosed. Where once the law is stated a 
later Act. not touching upon the subject-matter and with no 
repealing clause, cannot change that law, 

Sullivan /. Goldman, 38 App. 1). C., 319; 

McCarthy v. McCarthy, 20 App. I). C., 195; 

and a Commission similar to that established bv section 10 

V 

of the Act of 1913 is without power to change a statutory 
rate of 2 cents a mile, 

P. U. R., 1915 E, 120; 

P. U. R., 1920 C, 897, re Omaha & S. I. R., 

unless the statutory rate has been declared invalid; 

P. U. R.. 1921 E, 734; 

Merrill v. Brooklyn B. Gas Co., 231 X. Y., 398; 132 
X. E, 129, 

nor to abolish free storage of grain; 

P. U. R., 1916 C, 222, 

nor to reduce fares for school children below those fixed bv 

•/ 

statute; 

Re School Committee, P. l T . R., 1910 B, 301, 


nor to alter construction of switches contrary to statute; 

V r 

P. U. R., 1910 A, 344, In re C., St. P., M. & O. Rv. 
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nor to restore an old contract. 

Welsbach Co. v. P. U. C., P. U. IP, 1915 E, 126. 

It is respectfully submitted that the judgment of the lower 
court should be sustained. 

Respectfully submitted, 

F. II. STEPHENS, 

EDW. W. THOMAS, 
Attorneys for the District of Columbia. 
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